NONDISCRIMINATION PROVISION – IMPLEMENTING SB 5186

This document includes the following:
1. SB 5186 Nondiscrimination Contract Template Provision for State Agency Contracts for Goods/Services & Public Works
2. Annotated version of item 1


1.  Contract Template Provision for State Agency Contracts for Goods/Services & Public Works

NONDISCRIMINATION.
1. Nondiscrimination Requirement.  During the term of this Contract, Contractor, including any subcontractor, shall not discriminate on the bases enumerated at RCW 49.60.530(3).  In addition, Contractor, including any subcontractor, shall give written notice of this nondiscrimination requirement to any labor organizations with which Contractor, or subcontractor, has a collective bargaining or other agreement.
1. Obligation to Cooperate.  Contractor, including any subcontractor, shall cooperate and comply with any Washington state agency investigation regarding any allegation that Contractor, including any subcontractor, has engaged in discrimination prohibited by this Contract pursuant to RCW 49.60.530(3).
1. Default.  Notwithstanding any provision to the contrary, Agency may suspend Contractor, including any subcontractor, upon notice of a failure to participate and cooperate with any state agency investigation into alleged discrimination prohibited by this Contract, pursuant to RCW 49.60.530(3).  Any such suspension will remain in place until Agency receives notification that Contractor, including any subcontractor, is cooperating with the investigating state agency.  In the event Contractor, or subcontractor, is determined to have engaged in discrimination identified at RCW 49.60.530(3), Agency may terminate this Contract in whole or in part, and Contractor, subcontractor, or both, may be referred for debarment as provided in RCW 39.26.200.  Contractor or subcontractor may be given a reasonable time in which to cure this noncompliance, including implementing conditions consistent with any court-ordered injunctive relief or settlement agreement.
1. Remedies for Breach.  Notwithstanding any provision to the contrary, in the event of Contract termination or suspension for engaging in discrimination, Contractor, subcontractor, or both, shall be liable for contract damages as authorized by law including, but not limited to, any cost difference between the original contract and the replacement or cover contract and all administrative costs directly related to the replacement contract, which damages are distinct from any penalties imposed under Chapter 49.60, RCW.  Agency shall have the right to deduct from any monies due to Contractor or subcontractor, or that thereafter become due, an amount for damages Contractor or subcontractor will owe Agency for default under this provision.



2.  Annotated Version of Contract Template Provision for State Agency Contracts for Goods/Services & Public Works

NONDISCRIMINATION.	Comment by Tolbert, Greg (DES): The provision uses defined terms (in initial capitalization) for Contract (the contract at issue); Contractor (the party contracting with the state); and Agency (the applicable state agency).
Note:  Agency is highlighted so that the applicable state agency easily may substitute the agency name for Agency.
a. Nondiscrimination Requirement.  During the term of this Contract, Contractor, including any subcontractor, shall not discriminate on the bases enumerated at RCW 49.60.530(3).  In addition, Contractor, including any subcontractor, shall give written notice of this nondiscrimination requirement to any labor organizations with which Contractor, or subcontractor, has a collective bargaining or other agreement.	Comment by Tolbert, Greg (DES): Required by SB 5186, Sec. 1(2) [RCW 49.60.530(2) as codified].	Comment by Tolbert, Greg (DES): These are the nondiscrimination requirements that are set forth in SB 5186 [see Section 3(a) - (d)] and codified at RCW 49.60.530(3)(a) - (d).	Comment by Tolbert, Greg (DES): Required by SB 5186, Sec. 1(2) [RCW 49.60.530(2) as codified].
b. Obligation to Cooperate.  Contractor, including any subcontractor, shall cooperate and comply with any Washington state agency investigation regarding any allegation that Contractor, including any subcontractor, has engaged in discrimination prohibited by this Contract pursuant to RCW 49.60.530(3).	Comment by Tolbert, Greg (DES): This section is designed to require, as a contract matter, that Contractor/subcontractors must cooperate with any Washington state agency investigation regarding an allegation that Contractor/subcontractors violated a contractual nondiscrimination requirement.
Designed to reduce risk of state agency contracting with a party who then refuses to cooperate with an investigation.
c. Default.  Notwithstanding any provision to the contrary, Agency may suspend Contractor, including any subcontractor, upon notice of a failure to participate and cooperate with any state agency investigation into alleged discrimination prohibited by this Contract, pursuant to RCW 49.60.530(3).  Any such suspension will remain in place until Agency receives notification that Contractor, including any subcontractor, is cooperating with the investigating state agency.  In the event Contractor, or subcontractor, is determined to have engaged in discrimination identified at RCW 49.60.530(3), Agency may terminate this Contract in whole or in part, and Contractor, subcontractor, or both, may be referred for debarment as provided in RCW 39.26.200.  Contractor or subcontractor may be given a reasonable time in which to cure this noncompliance, including implementing conditions consistent with any court-ordered injunctive relief or settlement agreement.	Comment by Tolbert, Greg (DES): Enables state agencies to suspend Contractor/subcontractor if Contractor/subcontractor does not cooperate with investigation.	Comment by Tolbert, Greg (DES): Provides state agencies with discretion to terminate Contract upon finding of prohibited discrimination and refer for debarment.
Provision does NOT require termination as state agency may need flexibility to procure alternatives.	Comment by Tolbert, Greg (DES): Provides state agencies with discretion to assume that people are redeemable and can address and resolve prior violations.
d. Remedies for Breach.  Notwithstanding any provision to the contrary, in the event of Contract termination or suspension for engaging in discrimination, Contractor, subcontractor, or both, shall be liable for contract damages as authorized by law including, but not limited to, any cost difference between the original contract and the replacement or cover contract and all administrative costs directly related to the replacement contract, which damages are distinct from any penalties imposed under Chapter 49.60, RCW.  Agency shall have the right to deduct from any monies due to Contractor or subcontractor, or that thereafter become due, an amount for damages Contractor or subcontractor will owe Agency for default under this provision.	Comment by Tolbert, Greg (DES): Designed to make clear that contract violations and damages are separate from penalties that may be imposed for discrimination violations pursuant to Washington's Law Against Discrimination (RCW 49.60).
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